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I. Background

Established within the Judicial Management Council (JMC) on October 31, 2019, the
Workgroup on Improved Resolution of Civil Cases (Workgroup) has been guided by the
goals of the Long-Range Strategic Plan for the Florida Judicial Branch 2016—-21,2 with a
focus on two of those goals:

»  Goal 1.2—Ensure the fair and timely resolution of all cases through effective case
management.

*  Goal 1.3—Utilize caseload and other workload information to manage resources
and promote accountability.®

The Workgroup was charged with the following:

* Reviewing the civil case management recommendations endorsed in 2016 by the
Conference of Chief Justices and the Conference of State Court Administrators*
and the outcomes of pilot projects or other initiatives that have implemented these
recommendations in this and other states.

* Reviewing recent initiatives in other states wherein rules of court were amended or
other measures were taken to achieve timelier, more cost-effective, or otherwise
improved resolution of civil cases.

» Reviewing laws, rules of court, and practices that have improved the management
and resolution of civil cases in the federal court system and that, if adopted in
Florida, would improve the resolution of civil cases.

«  Examining this state's laws, rules of court, and practices relating to civil procedure
and case management to determine whether changes can be made to improve the
resolution of civil cases. This examination had to include consideration of whether
this state's laws and rules of court sufficiently address and deter a failure to
prosecute, a violation of discovery, presentation of an unsupported claim or
defense, and causation of an improper delay in litigation.

+  Making recommendations, if warranted, to improve the resolution of civil cases and

'Fla. Admin. Order No. AOSC19-73 (Oct. 31, 2019), available at https://www.
floridasupremecourt.org/content/download/540288/file/AOSC19-73.pdf (last visited Apr.
20, 2021). See also Fla. Admin. Order No. AOSC20-75 (Aug. 4, 2020), available at
https://www.floridasupremecourt.org/content/download/692120/file/AOSC20-75.pdf (last
visited Apr. 20, 2021) (amending AOSC19-73).

2See Sup. Ct. of Fla., Justice: Fair and Accessible to All—The Long-Range Strategic
Plan for the Florida Judicial Branch 2016—-2021 5 (2015), available at
https://www.flcourts.org/content/download/215844/file/2016-2021-Long-Range-
Strateqgic-Plan-Floridaweb.pdf (last visited Apr. 20, 2021).

3Fla. Admin. Order No. AOSC19-73, supran. 1, at2.

4These recommendations are reflected in a landmark report issued by the National
Center for State Courts (NCSC). See NCSC, Call to Action: Achieving Civil Justice for
All'7 (NCSC 2016), available at https://iaals.du.edu/publications/call-action-achieving-
civil-justice-all (last visited Apr. 20, 2021).
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propose any revisions in this state's laws, rules of court, or practices necessary to
implement the Workgroup's recommendations.®

In an interim report considered by the JMC on March 5, 2021, the Workgroup
recommended that the chief justice issue an administrative order on case management
directed to the chief judges of the state's 20 judicial circuits. Pursuant to the
recommendation, the chief judges would be required to issue a local administrative
order requiring each case subject to the Florida Rules of Civil Procedure, with certain
exceptions, to be actively managed by the judge assigned to the case. The JMC
adopted the recommendation without objection, and the chief justice issued an
amendment to Fla. Admin. Order No. AOSC20-23 on March 9, 2021, incorporating the
Workgroup's recommendation as section 11l.G.6 Section I1l.G.1. required the chief
judges to issue their respective administrative orders so as to take effect on April 30,
2021. In response to a request by the chief judges, the chief justice on April 13, 2021,
issued an amended section Ill.G. extending certain deadlines.”

The purpose of section Ill.G. is to initiate active case management in the civil courts,
given that an increased workload is anticipated due to delays in court proceedings
caused by the Covid-19 pandemic and that the rule amendment proposals herein will
require time to take effect if adopted. The administrative order seeks to strike a balance
between providing sufficient direction and limitations, and encouraging flexibility at the
local level to address the pandemic-generated workload.®

Since its interim report, the Workgroup has continued its review of pilot projects, rule
amendments, and other measures implemented in other states for purposes of
improving the resolution of civil cases and closely examined federal rules of court and
practices addressing the management and resolution of civil cases. The discussion,
findings, and recommendations in this report are based on this review, as well the

SFla. Admin. Order No. AOSC19-73, supran. 1, at 2-3.

8Fla. Admin. Order No. AOSC20-23, Amend. 10 (Mar. 9, 2021), available at
https://www.floridasupremecourt.org/content/download/724015/file/AOSC20-23-
Amendment-10.pdf (last visited May 18, 2021).

"Fla. Admin. Order No. AOSC20-23, Amend. 12 (Apr. 13, 2021), available at
https://www.floridasupremecourt.org/content/download/731687/file/AOSC20-23-
Amendment-12.pdf (last visited May 18, 2021). Fla. Admin. Order No. AOSC20-23, as
amended, terminated on June 21, 2021, pursuant to Fla. Admin. Order No. AOSC21-17.
The requirements for civil case management previously set forth in section Ill.G. of Fla.
Admin. Order No. AOSC20-23, as amended, are now set forth in section I1.E.(7) of Fla.
Admin. Order No. AOSC21-17. Fla. Admin. Order No. AOSC21-17 (June 4, 2021),
available at
https://www.floridasupremecourt.org/content/download/746675/file/AOSC21-17.pdf (last
visited July 21, 2021)

8Links to the judicial circuits' administrative orders issued in response to the chief
justice's administrative order may be found at https://www.flcourts.org/Resources-
Services/Emergency-Preparedness/Administrative-Orders/Civil-Case-Management-
Administrative-Orders (last visited May 18, 2021).
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members' analysis of Florida's civil case management data, laws, and rules of
procedure and extensive experience as civil judges and federal and state civil litigators.
Finally, the Workgroup has benefited from helpful comments on an earlier draft of this
report and suggested refinements to draft rules received from several stakeholders,
including Bar rules committees: the Civil Procedure Rules Committee,® the Rules of
General Practice and Judicial Administration Committee, the Appellate Court Rules
Committee, the Committee on Alternative Dispute Resolution Rules and Policy, the
Commission on Trial Court Performance and Accountability, and the chief judges of the
circuit courts.’® The Workgroup reviewed all comments received from these
stakeholders and adopted many of their suggested drafting refinements.

%In addition to commenting on specific aspects of this report and the proposed
revisions to court rules, the Civil Procedure Rules Committee addressed in some detail
the court system's rulemaking process itself, asking "whether it is time for a change and
a 'shake-up' in how we review and write rules in Florida, much as how the Workgroup
was tasked with and has delivered a shake up to case management in Florida."
Characterizing the current primary rulemaking process (i.e., referrals to Bar rules
committees, see generally Fla. R. Gen. Prac. Jud. Admin. 2.140(a)—(c)) as an
"'adversary' system" and the Workgroup's process as more "conversational,
collaborative, and cooperative," the committee suggested that the Workgroup has
enjoyed three " 'process' advantages" under the direction of the supreme court: (1) a
detailed roadmap, found in Fla. Admin. Order No. AOSC19-73; (2) "[p]ersonal
collaboration and cooperation with justices of the Court, as opposed to a brief oral
argument; and (3) the ability of Workgroup members, who are as busy as members of
rules committees are, to "draw upon the deep resources of the Office of the State Court
Administrator." (The Workgroup would note that there was little if any direct contact
between Workgroup members and supreme court justices in the preparation of this
report and its accompanying rule drafts.) In short, the committee suggests, essentially,
that the supreme court consider codifying some form of the Workgroup process that led
to the creation of the rules proposed in this report. See The Florida Bar, Comment by
the Civil Procedure Rules Committee on draft report by Workgroup on Improved
Resolution of Civil Cases {[126—28 (Oct. 1, 2021) (on file with recipient). (The
Workgroup understands the process leading to this report and proposed rule
amendments to be a variation on that defined in rule 2.140(d), "Amendments by the
Court.") Although the committee opines that such a new system would "largely scrap or
significantly modify" the current primary rule-making system, id. at 27, the Workgroup
would suggest that any codification of a new process should instead be considered
simply an alternative rulemaking procedure.

9Comment files will be made available upon request.
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Il. Executive summary

The subject matter of this report is categorized according to the following broad
recommendations for case management found in the legal literature: "

»  Court case management: Effective case management requires early judicial
intervention, setting deadlines soon after the case is filed, and setting deadlines
(including for trial) for early dates appropriate to the case.

*  Maintaining the schedule: Effective case management requires adherence to the
schedule reflected in the deadlines. Topics addressed under this broad category
include discovery practice, motion practice, failure to prosecute, continuances, and
small claims.

«  Case reporting and judicial accountability: Public reporting of relevant case
management data may encourage effective case management and judicial
accountability.

»  Continuing education: Buy-in from the legal community, both judges and attorneys,
is necessary for effective case management.

Under each of these topics other than continuing education, the Workgroup
recommends extensive amendments to the Florida Rules of Civil Procedure and Florida
Rules of General Practice and Judicial Administration, along with several amendments
to other rules chapters. The proposed new and amended rules are compiled in
Appendix 1 at the end of this document, where they are shown in legislative format.'?

See, e.g., IAALS, Civil Case Processing in the Federal District Courts: A 21st
Century Analysis (2009) 1-10, available at https://iaals.du.edu/sites/default/files/
documents/publications/pacer_final 1-21-09.pdf (last visited Apr. 20, 2021). Some
topics bearing on case management in the trial courts were preliminarily discussed by
the Workgroup but are not addressed in this report. These include appellate procedure
and summary judgment. As for the latter, the Florida Supreme Court has recently
effected significant changes, largely mooting the issues initially discussed by the
Workgroup. See In re Amendments to Fla. R. Civ. P. 1.510, 309 So. 3d 192 (Fla.
2020); In re Amendments to Fla. R. of Civ. P. 1.510, 317 So. 3d 72 (Fla. 2021)
(adopting most of the language of Federal Rule of Civil Procedure 56).

12See infra p. 122. Appendix 1 takes into account the court rules as they appear in
Florida Rules of Court, Volume 1 — State (Thomson Reuters 2021 rev. ed.), and rules
changes not appearing in that volume as of November 10, 2021, namely, those found in
In re Amendment to Florida Rule of Civil Procedure 1.280, 324 So. 3d 459 (Fla. 2021);
In re Amendments to Florida Rules of Civil Procedure 1.280 & 1.340, SC21-120, — So.
3d —, 46 Fla. L. Weekly S286, 2021 WL 4617982 (Fla. Oct. 7, 2021); and In re
Amendments to Florida Rules of Civil Procedure, SC21-1049, — So. 3d —, 2021 WL
5050374 (Fla. Oct. 28, 2021).

The following rules shown as amended in Appendix 1 are also the subject of a rules
amendment petition in case SC21-990, see http://onlinedocketssc.flcourts.org/
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Additionally, we provide for reference Appendix 2 as a separate file; this is essentially
the same as the appendix B that accompanies a formal rules petition, with the draft
rules in legislative format on the left and explanations on the right.'3

Each of the four topics is summarized next.'*

A. Court case management'®

In an effort to effectuate the two goals guiding the Workgroup — the fair and timely
resolution of civil cases through effective case management and the promotion of
accountability'® — the Workgroup recommends major changes to the civil rules and
certain rules of general practice and judicial administration. These changes are
designed to require trial judges in the civil divisions of the state's circuit and county
courts to engage actively in case management.

The new and amended rules proposed by the Workgroup contemplate differentiated
case management, or DCM, under which all civil cases are assigned to one of three
tracks — streamlined, general, complex — early in the life of a case, with pretrial
procedures differentiated according to track assignment. Common to all three tracks,
however, are procedures under which key deadlines and a trial period are set by the
court early in the proceedings. Practitioners and trial judges will have some familiarity
with active case management if they have tried cases under section 51.011, Florida
Statutes, governing procedure in certain relatively simple categories of civil cases such
as residential evictions, or under rule 1.201, governing complex cases. Essentially,
under the Workgroup's proposed rules, all civil cases will entail court case management

DocketResults/CaseByYear?CaseNumber=990&CaseYear=2021 (last visited Sept. 20,
2021): Florida Rules of Civil Procedure 1.310 (parts of which are proposed in the
present report as being transferred to proposed new rule 1.335), 1.320, and 1.440. The
proposed amendments in that petition are not reflected in the present report. The text
of this report and other rules appearing in the appendix may also reference rules that
are proposed as being amended in case SC21-990.

13Appendix 2 was prepared by OSCA staff but not reviewed by the Workgroup due
to time constraints. The rule drafts as they appear in Appendix 1 should be considered
the formal submission of proposed rule amendments to the JMC and the court.

14As a separate issue, not formally part of the Workgroup's assignment but a
significant one nevertheless, the Workgroup notes that its rule proposals may entail the
need for additional personnel (such as case managers), technology, and other
resources in the trial courts. An updated weighted caseload study may be required. On
the other hand, to the extent that existing technology can handle some of the new case
management tasks created by the proposed rules (in, for example, the form of recoding
of case categorizations), any additional financial burden generated by the rule changes
may not be as heavy as they might appear at first glance. Indeed, some judges on the
Workgroup noted that they and some of their colleagues have worked out how to
engage in active case management using existing technology and personnel.

15See infra p. 8.
6See supran. 3.
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and adherence to established deadlines similar to the procedures mandated by section
51.011 and rule 1.201. The proposed rules are designed to provide trial judges with
practical means of fulfilling their responsibilities under rule 2.545(b) to "take charge of all
cases at an early stage in the litigation and . . . control the progress of the case
thereafter until the case is determined.”

The Workgroup has based its recommendations for rule amendments on the following,
all of which are detailed in the body of this report:

o areview of the legal literature addressing case management, including research
studies, which, though limited, tend to support the implementation of active case
management;

> areview of case management rules and practices in the states and the federal
jurisdiction;

> a general public perception that civil lawsuits are unnecessarily complex and
costly and the courts inefficient in moving cases along;

o the fact that only a tiny proportion of civil cases go to trial — 0.8% of cases in
Florida's circuit civil divisions (excluding real property and mortgage foreclosure
cases) and 0.002% of cases in county civil division in fiscal year 2018-19 —
reflecting the need for a focus on managing the pretrial process; and

o surveys reflecting strong support among judges and attorneys for court case
management

A summary of the Workgroup's proposed rule amendments in the case management
category follows.

+ Case management in general — rule 1.200

The Workgroup recommends a substantial revamping of rule 1.200, which currently
provides for mostly optional procedures and fails to address early case management.
Current subdivisions (a), (b), and (d) are deleted; subdivision (b) (renumbered as (i)) is
retained in part. (All subdivisions summarized in the following paragraphs are newly
drafted subdivisions.)

Subdivision (a) summarizes the objectives of the new rule within the context of the
overarching objectives of rules 1.010 and 2.545. Subdivision (b) lists 14 categorical
exemptions from the rule, including cases subject to section 51.011, Florida Statutes,
small claims actions (with certain exceptions), and cases that proceed in a specialized
court such as a local circuit's business court.

Subdivision (c) lays the groundwork for DCM by defining a three-track regime based not
on a case's monetary value but the level of required judicial attention:

o complex cases — cases subject to rule 1.201 (summarized under the next
bulleted section of this summary);

o streamlined cases — cases entailing limited need for discovery, few motions,
limited evidence, well-established legal issues, and an anticipated short trial,
and

o general cases — all other cases, often involving an imbalance between the
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parties as to knowledge of the facts, thus entailing a greater need for
discovery; such cases tend to require more need for judicial attention and a
longer trial.

The court must assign a case to the appropriate track within 120 days of case filing, by
either a case management order issued in an individual case or a standing
administrative order. Under subdivision (d), the court may change a case track
assignment as needed, and parties may request a change in track assignment at any
time for a change to or from the complex track and otherwise by differentiated deadlines
depending on whether the case requires a joint case management report (this report is
described below).

The remainder of the rule, the nuts and bolts of case management itself, is addressed
primarily to general and streamlined cases, with procedure in complex cases remaining
subject to rule 1.201. The procedure in streamlined cases, subdivision (e)(2), is
relatively simple: the court on its own issues a case management order no later than
120 days after the case is filed or 30 days after service on the first defendant is served,
whichever comes first. No meet and confer between the parties, proposed case
management order, or joint case management report are required. As provided for in
subdivision (g), form orders may be used.

In contrast, early procedure in general cases, subdivision (e)(3), is more detailed. The
parties must meet and confer within 30 days after initial service of the complaint on the
first defendant served (unless this deadline is extended by the court) and work out
projected deadlines in seven categories, including discovery, potential dispositive
motions, and anticipated trial readiness date. Within 120 days after the case is filed or
within 30 days after service on the last defendant, whichever is earlier, the parties must
file a joint case management report and proposed case management order based on
the meet and confer, failing which the court will issue its own case management order.
The court must issue the case management order as soon as practicable after receiving
the parties' proposed order; the court may also call a case management conference
before issuing the case management order. The required contents of a proposed case
management order (and thus, as adjusted by the court at its discretion, of the actual
case management order) are listed in detail in subdivision (€)(3)(D): 16 deadlines (for,
e.g., propounding discovery and completing depositions), a trial period (or date for a
subsequent case management conference to set the trial period), and the number of
days anticipated as required for trial. Essentially, the case management order sets a
comprehensive master timetable for the remainder of the case's pretrial proceedings.

As an overriding exception in the general track, subdivision (e)(3)(F), a circuit may by
administrative order create uniform case management orders applicable to certain types
of cases that may issue without a meet-and-confer process, party-generated joint case
management report and proposed case management order, and case management
conference.

Subdivision (e)(4) delineates the procedure for bringing cases pending as of the
promulgation of the proposed rule into the rule's case management protocol.

Opportunities for modification of the deadlines set forth in the case management order,
subdivision (f), are intended to be limited. A party must establish good cause for the
court to alter a deadline established by case management order. Grounds for
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continuance of a trial period or trial date must be established under proposed rule
1.460. A notice of nonavailability may not be used to circumvent a deadline.

Case management conferences beyond any initial conference, subdivision (h), may be
set by the court on its own notice or by order on motion of a party. At least seven days
prior to a conference, parties must file and serve on the court an updated joint case
management report (if required by the court) and a summary of outstanding motions
and issues. Essentially any case-related procedural issue is fair game for discussion at
a case management conference; parties are required to be prepared to discuss all such
issues. At a case management conference the court may also address noncompliance
with the case management order and impose appropriate sanctions. Parties by
stipulation may have any hearing converted to a case management conference; if this
occurs, the parties must be prepared to discuss all issues. Proposed orders (or
competing drafts) must be submitted to the court within seven days after the
conference. The court may dismiss a case without prejudice if both parties fail to
appear at a case management conference.

Finally, the skeleton of current rule 1.200(b), governing pretrial conferences, has been
retained (as new subdivision (i)), but the list of items for discussion has been updated.
The option for discussing "the necessity or desirability of amendments to the pleadings"
has been deleted, as any such issue should have been resolved earlier. Other items
have been expanded or modernized; for example, "the potential use of juror notebooks"
has been updated to read "the use of technology and other means to facilitate the
presentation of evidence and demonstrative aids at trial." The amended subdivision
also requires issuance of a post-conference order.

« Complex cases — rule 1.201

The Workgroup proposes a number of changes to rule 1.201, governing cases on the
complex track, for consistency with new rule 1.200 but otherwise recommends retaining
the basic structure and content of the rule. The introductory paragraph of subdivision
(a) and subdivision (a)(3), which describe two ways in which a case may be designated
complex, are deleted, as the track designation of a case is now delineated in proposed
rule 1.200(c) and (d). The definition of "complex action," subdivision (a)(1), is retained,
as is the list of factors that the court must consider in deciding whether a case should be
assigned to the complex track (with minor modification), subdivision (a)(2). Subdivision
(b), concerning the initial case management report and conference, is virtually
unchanged.

The Workgroup proposes significant amendments to subdivision (c), concerning the
case management order that arises from the initial case management conference, both
for consistency with new rule 1.200 and to clarify the procedure associated with the
order. The amended subdivision provides that such an order must issue within 10 days
after completion of the initial case management conference. Because most of the items
to be included in the order as listed in the current rule are also found in proposed rule
1.200, most of the list in rule 1.201(c) is proposed for deletion, with a cross-reference to
rule 1.200 substituted. The item in current subdivision (c)(5), a briefing schedule, is
retained, as this is not included in proposed rule 1.200.

Current subdivision (c)(4), concerning additional case management conferences, is
moved to new subdivision (d), with some procedural detail added. Current subdivision
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(d), concerning the final case management conference, is relabeled as (e) but is
otherwise unchanged.

« "Atissue" rule 1.440

Rule 1.440, "Setting Action for Trial," requires substantial amendment to ensure
consistency with the Workgroup's proposed amendments to rules 1.200 and 1.201.
Significantly, language concerning a case being "at issue" is deleted; with cases to be
actively managed by the court, including the early setting of deadlines, a separate
status qualifying a case as ready for trial is no longer needed.

New language in subdivision (a) provides that in cases other than those governed by
rule 1.201, rule 1.440 governs how the court fixes the "actual trial period" — as opposed
to the process of projecting a trial period in a case's early stages as contemplated by
rule 1.200. (Rule 1.201(b)(3), in its current and draft amended forms, requires a trial
date to be set at the initial case management conference; therefore, no trial period—
setting provision for rule 1.201 complex cases is included in rule 1.440, other than in the
exceptional situation described below.) The scenarios for fixing the trial period,
subdivision (c), are as follows:

> In cases subject to rule 1.200, not later than 45 days prior to the projected trial
period set forth in the case management order but not earlier than the deadline
for filing a responsive pleading, the court must enter an order fixing the trial
period.

o Exceptionally, in rule 1.200 and 1.201 cases, when the court finds, either sua
sponte or upon notice by a party, that the case is ready to proceed to trial earlier
than the period set in the initial case management order, the court may enter an
order fixing an earlier trial period.

o In cases not subject to either rule 1.200 or rule 1.201, the court must enter an
order fixing the trial period if it finds, sua sponte or based on a party's notice,
that the action is ready for trial.

In any of these scenarios, the court may not set the trial period for a time less than 30
days from the date of the order setting the trial period.

The provision regarding parties in default in cases in which damages are not liquidated
is retained from the current rule.

* Active and inactive cases — rule 2.546

The Workgroup recommends new rule 2.546 to ensure that in all cases in the trial
courts, the parties take responsibility for informing the court when a case is required to
go on or come off of inactive status, such as when a bankruptcy stay is imposed or
lifted; the proposed rule also permits parties to request a change in status when
permissible but not required. When a case is on appellate review, a case in the trial
court involving similar issues but not on appellate review may not (absent extraordinary
circumstances) be placed on inactive status unless the parties to the trial court case
stipulate that the appellate case is dispositive of the trial court case. The proposed rule
provides that any deadlines set by orders issued under case management rules 1.200
and 1.201 are tolled during periods of inactive status.
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* Pretrial coordination court — proposed rule 1.271

As a supporting feature of case management, the Workgroup proposes rule 1.271,
creating in each circuit a "pretrial coordination court" (PCC). The purpose of the PCC is
to coordinate pretrial procedure in multiple lawsuits filed around the same time in a
given court over similar issues of law or fact, such as tobacco litigation or suits over a
certain construction defect. As defined in subdivision (b), the PCC is any civil court
division to which related cases may be transferred for pretrial coordination under the
rule. An administrative judge designated by the chief judge is responsible for
assignment of cases to a PCC.

Transfer of a case to a PCC, subdivision (c), may be sought by motion of a party or by
request of the presiding trial judge; the administrative judge decides such motions or
requests. The administrative judge may also direct a transfer to a PCC sua sponte by
issuing a "notice of impending transfer."

Under subdivision (d), the transferee PCC takes on exclusive authority over all pretrial
procedure, as well as the authority to set aside or modify an order of the original trial
court. The PCC and the trial court must cooperate in setting a case for trial. Under
subdivision (e), to the extent that an individual case progresses to trial, in most
situations trial is to be held in the original trial court. However, by stipulation of the
parties, the PCC may try a single case as a bellwether case or conduct a consolidated
trial on specific common or preliminary issues. Post-resolution issues proceed before
the original trial court, except that motions for rehearing and new trial are addressed by
the PCC in cases that have proceeded to final resolution in the PCC. The extent to
which a trial court may alter rulings by the PCC is governed by subdivision (f).
Subdivision (g) requires expedited appellate review of an order or judgment in a case
pending in a PCC.

* Proposed new sanctions rule 1.275

Given that the civil rules include only scattered references to sanctions that the trial
court may impose (other than rule 1.380, a detailed provision governing discovery
sanctions), the Workgroup recommends that a single rule delineating available
sanctions and codifying certain sanctions-related case law be incorporated into the civil
rules. The new rule, numbered 1.275, is supplemental to any other civil rule authorizing
the imposition of sanctions.

Subdivision (b) lists available sanctions, ranging from a simple reprimand to dismissal,
default, referral to The Florida Bar, and contempt. Reasonable expenses are a
permitted sanction and, under subdivision (d), can include attorney's fees, reasonable
out-of-pocket costs and travel expenses, and "any other financial loss reasonably
arising as a result of the sanctioned conduct." Except as stated in this or another civil
rule, a finding of willfulness is not necessary to impose a sanction.

When the court contemplates imposing dismissal with prejudice or default as a sanction,
it must consider a set of factors, listed in subdivision (f), based on the anchor case of
Kozel v. Ostendorf.'”

17629 So. 2d 817 (Fla. 1993).
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B. Maintaining the schedule'd

The Workgroup recommends new and amended rules in the five areas listed in the
following bullet points. The proposed rules are designed to promote adherence to the
timetable set in initial case management orders, as well as to promote professionalism
among practitioners.

« Discovery

Along with case management, the Workgroup focused on discovery, especially
depositions, as an area needing extensive rule revision. As with case management, the
Workgroup bases its recommendations on a review of the legal literature, available
research, and practice in the states and federal jurisdiction, along with Workgroup
members' extensive experience as practitioners and judges. The Workgroup
recommends the following:

o [nitial fact disclosures: New subdivision 1.280(a) requires parties to disclose to
each other, within 45 days of service of the complaint, such basic discovery
information as the contact information of persons likely to have relevant
discoverable information, copies of relevant documents, a computation of
damages, copies of insurance policies, and answers to any applicable standard
interrogatory forms already found in the civil rules. The Workgroup does not
recommend a discovery rule formalizing early expert disclosure but contemplates
that the handling of such disclosure will be addressed during early case
management proceedings on a case-by-case basis.

o Supplementation of disclosures and discovery responses: Proposed
amendments to rule 1.280(f) (renumbered as 1.280(g)) impose a duty to
supplement initial disclosures and responses to interrogatories, requests for
production, and requests for admission.

o Timely response required notwithstanding partial objections: Proposed
amendments to rules 1.340 (interrogatories), 1.350 (requests for production of
documents and things or for entry on land), and 1.351 (requests for production
from nonparties) clarify that the responding party or nonparty has a duty to timely
respond to all unobjected-to discovery requests notwithstanding objections to
some questions or requests.

o Discovery conduct in general; deposition conduct in particular: Newly proposed
rule 1.279 sets forth general principles of discovery conduct as well as relevant
obligations of attorneys and parties, on the one hand, and judges, on the other.
A proposed comment to the rule provides the basis in the case law for these
principles.

The Workgroup recommends the addition of rule 1.335, on standards for conduct
in depositions. The proposed rule incorporates those portions of rule 1.310 that
address deposition conduct, includes a directive that attorneys apprise their
clients and witnesses to comport themselves appropriately during depositions,
and concludes with a sanctions provision cross-referencing rule 1.380.

8See infra p. 79.
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o Discovery sanctions: The Workgroup proposes a significantly revamped rule
1.380. The amended rule simplifies the sanctions regime while retaining the
basic two-stage structure of the current rule: sanctions for failure to respond to
discovery requests and for failure to comply with a court order directing
discovery. The proposed amended rule expands on the latter component by
providing sanctions for "misuse[] or abuse[ of] discovery rules for tactical
advantage or delay" and failures to disclose or supplement that "interfered with,
or [were] calculated to interfere with, the court's ability to adjudicate the issues in
the case." The proposed rule clearly makes attorney's fees a mandatory
sanction in all areas in which an expense/fee sanction is imposable. The
proposed rule also clearly delineates available sanctions other than expenses
and fees and lists a set of factors to consider when the court contemplates
imposing dismissal or default as a sanction and a separate set of factors to
consider for other sanctions. An expense sanction associated with requests for
admission is separately defined in new subdivision 1.370(c).

* Motion practice

The Workgroup recommends extensive rule amendments to address motion-related
issues that cause delays in case resolution: (1) parties' failure to set hearings on
motions, to inform the court that a motion can be resolved without hearing, and to
prompt the court to resolve a long-pending motion and (2) trial judges' delay in ruling on
motions. Key proposed changes are as follows:

> Rules 1.090(d) and 1.100(b) are deleted, with their content incorporated into
amended rule 1.160 and new rule 1.161 where possible.

> Rule 1.160 is greatly expanded to provide specific guidance for motions practice,
including an obligation to meet and confer prior to the filing of a motion (except
stipulated, ex parte, and expedited motions), a procedure for motions decided
without hearing, and procedures for stipulated, ex parte, and expedited motions.

> New rule 1.161 provides a detailed procedure for scheduling motion hearings.

> Rule 2.215(f), concerning a judge's duty to rule within a reasonable time, is
significantly expanded to require both motions and "cases submitted for
determination after a trial" to be decided within 60 days. The proposed rule
applies to all categories of cases, not only civil cases. Judges must self-report to
the chief judge when a matter has not been decided within 60 days. The chief
judge must attempt to rectify any reported delays and, if the delay cannot be
rectified and no just cause for the delay exists, to report the matter to the chief
justice.

* Failure to prosecute

In line with its goal of ensuring that cases progress at a reasonable pace, the
Workgroup recommends a tightened rule 1.420(e). The initial period of inactivity that
triggers court action is proposed as being reduced from 10 months to six months. The
issuance of a court order during the six-month period will no longer be considered an
act that prevents the running of the period. The court "shall" dismiss the case after
serving notice on the parties after the end of the six-month period if no "post-notice
record activity" (which in the proposed rule has a limited definition) occurs within 60
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days following service of the notice and the court does not otherwise issue a stay.
Exceptionally, during the 60-day period a party may by written motion attempt to
demonstrate "extraordinary cause" (as defined in the proposed rule) as the basis on
which the action should remain pending.

 Continuances

The Workgroup recommends a greatly expanded rule 1.460, to establish disincentives
to continuances, especially the use of continuances as a means of circumventing
deadlines set in the initial case management order. The proposed rule has two
subdivisions: (a) motions to continue nontrial events and (b) motions to continue trial. A
motion to continue nontrial events has few requirements: a factual basis for the
continuance, the proposed action, the proposed date by which the parties will be ready
for the event, and a description of the impact of the continuance on remaining case
management deadlines.

A motion to continue trial entails more procedural steps. A trial continuance may be
granted only when required by "extraordinary unforeseen circumstances." Lack of
preparation and other specified circumstances are not acceptable grounds. Trial
conflicts may not be used as the basis for a continuance under the proposed rule; the
Workgroup proposes minor amendments to rule 2.550(c) to clearly require the two
presiding judges to resolve the conflict. Orders granting a trial continuance must state
the factual basis for the continuance, schedule any action required to resolve the need
for continuance, and set a new trial date. Any continuance is limited to six months from
the original trial date, unless the action required to cure the need for the continuance
cannot be completed within six months. The proposed rule exhorts trial judges to use
other available remedies to avoid continuing trial.

 Small claims/mediation

The Workgroup recommends amendments to two Florida Small Claims Rules to ensure
the timely resolution of small claims cases:

o Because the small claims rules currently include no time limit on service of
process, the Workgroup recommends an addition to rule 7.070 that incorporates
the language of civil rule 1.070(j), giving the court the option to either direct
service on an unserved defendant once 90 days after filing of the complaint has
elapsed, dismiss the action without prejudice, or drop the defendant.

o The Workgroup recommends that rule 7.020(c) be amended to provide that
invocation of any portion of the rules of civil procedure that eliminates the
deadline for trial under rule 7.090(d) will require case management in accordance
with amended civil rule 1.200.

o To prevent the delays that often result when small claims parties invoke the civil
discovery rules (discovery may be directed without leave of court to a
represented party and to an unrepresented party if the unrepresented party
directs discovery to a represented party), the Workgroup recommends amending
rule 7.020(b) to require any party to seek the leave of court before engaging in
discovery under the civil rules.

To prevent delays in processing small claims cases, the Workgroup recommends
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amending mediation rule 10.420(a) to provide that for mediations conducted in
conjunction with pretrial conferences pursuant to rule 7.090(f), a mediator may present
the orientation session to mediation participants in a group setting rather than by
individual case.

C. Case reporting and judicial accountability'®

Whether cases are actively managed in practice will depend on whether trial judges
enforce the rules. As one means of promoting judicial engagement in case
management, the Workgroup recommends an addition to rule 2.250(b) requiring the
chief judge of each circuit to serve on the chief justice and the state courts administrator
an annual report listing all active civil cases that were pending three years or more as of
the end of the fiscal year.

D. Continuing education®®

The Workgroup does not suggest specific curricula for continuing judicial education
(CJE) and continuing legal education (CLE). However, the Workgroup recommends
that the Florida Judicial College and annual CJE seminars incorporate presentations on
the amended rules, especially rules 1.200 (case management). Coursework on
technology best practices should also be offered. For attorneys, the Workgroup
recommends CLE courses that focus on professionalism, the case management
timetable (rules 1.200 and 1.201), discovery practice, and sanctions (rule 1.275).

Support personnel, such as judicial assistants, case managers, technology staff, and
clerk staff, will also need training in case management.

lll. Court case management

This section begins with a presentation of the problems with court case management
that have given rise to this report and goes on to propose differentiated case
management (DCM) as a major component of the solution. The section then surveys
case management research and initiatives in the federal jurisdiction and the states,
including Florida; summarizes the federal civil rules on case management; reviews
several states' DCM rules and practices; and summarizes the current status of court
case management in Florida. The section concludes with a proposed amended rule for
implementing DCM in Florida along with proposals for amendments to several additional
case management-related rules.

A. Background
1. The underlying problems

a. Public perceptions

Citing numerous research studies and commentators, circuit judge and Workgroup
member Jennifer Bailey has summarized key problems facing civil courts in a recent law

9See infra p. 117.
20See infra p. 118.
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review article.2!' These include

» Widespread complaints about the costs of delays in civil lawsuits, with the
perception that cases are driven by cost, not merit.

» The resulting perception on the part of people with modest cases that there is no
point in going to court for resolution.

» The resulting turn to alternative dispute resolution (ADR) formats such as arbitration,
mediation, and private judges. The shift to private forums involves more than the
loss of court "business" to competing modalities. The ramifications go deeper:
"Privatizing litigation has many risks, including lack of appellate safeguards, loss of
the development of common law, lack of transparency, and loss of public confidence
and benefit."??

The Call to Action report reflects similar sentiments, noting that "[rlunaway costs,
delays, and complexity" associated with civil litigation in state courts "are undermining
public confidence and denying people the justice they seek."?* People may find the
prospect of navigating the civil courts "daunting" due to a "maze-like process that costs
too much and takes too long."?* In short, the public's perception is that justice from the
civil courts is slow, inefficient, and not worth the cost, especially when ADR modalities
are available.

b. Florida data

At present, the primary measure for progress in case management in the state's trial
courts is clearance rates. The Florida Office of the State Courts Administrator (OSCA)
and the Florida Clerks of Courts are currently in the process of implementing the
Uniform Case Reporting System that will include additional performance measures such
as time to disposition and age of pending caseload.?®> Accordingly, this discussion is
limited to clearance rates and some additional basic data.

21Jennifer D. Bailey, Why Don't Judges Case Manage?, 73 U. Miami L. Rev. 1071,
1073-78 (2019).

22Steven Baicker-McKee, Reconceptualizing Managerial Judges, 65 Am. U.L. Rev.
353, 396 (2015).

2NCSC, Call to Action, supran. 4, at 2.
24d.

25|nternal email communication, Dec. 17, 2020; OSCA staff Zoom presentation to the
JMC, Mar. 5, 2021. "Clearance rate" is defined in the next subsection. "Time to
disposition" is the percentage of cases resolved within established time frames (for
example, the percent of cases disposed within 180 days, within 365 days, and within
540 days). "Age of pending caseload" is the age of active cases that are pending
before the court, measured as the number of days from filing until the time of
measurement. CourTools, Trial Court Performance Measures,
https://www.courtools.org/trial-court-performance-measures (last visited Apr. 22, 2021)
(providing multiple reference files, including general definitions and explanations of each
performance measure).
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i. Clearance rates

Clearance rate is defined as the number of disposed cases divided by the number of
filed cases during a given time period, expressed as a percent.?® For example, if
100,000 cases are filed during a given year and the court disposes of 90,000 cases, the
clearance rate is 90%. If, theoretically, the clearance rate holds at 100% over the years,
the court's pending caseload remains steady. If the clearance rate is chronically below
100%, that would imply a buildup of pending cases. Clearance rates can be calculated
statewide, by circuit, by county, by court division, by case category, and so on.?’

The discussion that follows in this and the next subsection is based on statistics
available from OSCA for fiscal years (FY) 2006—07 through 2018—19.28 During this
period, the total numbers of circuit judges and county judges throughout the state—a
variable that might otherwise confound analysis of the data—remained constant. All
statistics stated below are based on statewide totals in the respective circuit and county
courts. Circuit court data is compiled by OSCA for the criminal, civil, family, and probate
divisions, while county court data is presented in the two categories of criminal and civil.
The statistics presented here focus primarily on civil cases in the circuit and county
courts. Additionally, within the civil category, the annual OSCA reports break down the
data for circuit civil cases by various case categories and subcategories.

The trend in total circuit civil case filings is confounded by the mortgage foreclosure
crisis, which began manifesting itself in FY2007-08.2° Total circuit civil case filings are
therefore not always a useful measure, at least for that year and the several years
following. However, annual circuit civil filings other than in the "real property and
mortgage foreclosure" category showed a moderate increase during the foreclosure
crisis, then a moderate decrease to FY2006—07 levels, then an increase to a figure
substantially above the FY2006-07 level. Specifically, total circuit civil filings except
"real property and mortgage foreclosure" filings for the beginning and ending fiscal
years were 113,448 and 158,464, an increase of almost 40%. County civil filings

26Fla. Office of the State Courts Adm'r, Florida's Trial Courts Statistical Reference
Guide FY 2019-20: Glossary 3 (2021), available at https://www.flcourts.org/content/
download/720944/file/srg-ch-10-glossary-2019-20.pdf (last visited Apr. 21, 2021).

2’Because the clearance rate measures only raw number of cases disposed of
divided by raw number of cases filed within a given time period, without reference to
which cases are which, it is possible that even with a relatively strong clearance rate,
older cases may languish for years in a given court; there is no way to determine the
age of cases from clearance rates. Other measures (see supra n. 25) must be used to
gain a picture of how many and what percentage of cases have been pending in a given
court or division for one year, two years, three years, and so on.

28https://www.flcourts.org/Publications-Statistics/Statistics/Trial-Court-Statistical-
Reference-Guide (lasted visited Apr. 20, 2021). The fiscal year for Florida state
government is July 1 through June 30.

29To adjust for the impact of the mortgage foreclosure crisis, some of the data
presented in this narrative excludes the "real property and mortgage foreclosure"
category. Whether a given statistic includes or excludes this category will be made
clear in the text.
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followed a similar up-down-up trend, with the totals for the beginning and ending fiscal
years at 2,032,496 and 2,220,444, an increase of about 9%. See Chart 1.
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Turning to the clearance rate, the foreclosure crisis, again, confounds the data.
Nevertheless, clearance rates over the period under consideration show interesting
patterns. See Chart 2.

Chart 2. Civil clearance rates by FY
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The overall circuit civil clearance rate varied greatly over the period under consideration
due to the foreclosure crisis. However, important for purposes of this study, the rate
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began as low as 73.5% in FY2006-07 and ended at a still-less-than-optimal level of
90.2% in FY2018-19. Interestingly, circuit civil cases other than in the "real property
and mortgage foreclosure" category reflect a lower overall performance considering only
the beginning and ending fiscal years: 85.5% and 85.0%.

During the foreclosure crisis, the clearance rate for circuit civil overall dropped to 54.5%
and 60.1% in FY2007-08 and FY2008-09. The clearance rates for cases other than
foreclosures, however, remained relatively steady during this period, at the low end of
the 80% range. Thus, almost all the decrease can be attributable to foreclosure filings,
with the foreclosure-case clearance rate (not shown in the chart) falling to 41.7% in
FY2007-08. However, by FY2009-10, the clearance rates for circuit civil overall and
foreclosure cases had recovered to the low end of the 80% range. Furthermore, thanks
largely to additional nonrecurring appropriations from FY2010-11 to FY2014-15 that
enabled staff increases (including the use of senior judges) and technology
enhancements, the clearance rate for circuit civil overall surged to 131.2% in FY2010—
11 and reached a peak of 172.1% in FY2013-14. In civil categories except
foreclosures, the clearance rate rose to the 100-110% range during FY2010-11 through
FY2014-15; however, the rate then dropped back to 85.0% by FY2018-19.

No individual circuit consistently performed well over time. By circuit, FY2018-19
clearance rates for cases other than foreclosures ranged from 32.1% to 105.6%, with
most circuits in the 70% range to the low 90% range.

The trends in county civil were different: a low clearance rate of 85.3% in FY2006-07
and a relatively strong 98.4% by FY2018-19. In the wake of the foreclosure crisis the
county civil clearance rate rose to 126% (FY2009-10) and remained steady at just
under 100% in FY2011-12 and thereafter. Across circuits, county court clearance rates
were fairly consistent, ranging in FY2018-19 from 87.3% to 115.9% with most other
circuits in the mid to high 90% range.

Other circuit court divisions generally have higher clearance rates. During the period
reflected in Chart 2, in circuit criminal and family, clearance rates hovered at the high
end of the 90% range during the period, occasionally crossing a few points over 100%.
In the criminal division, this performance is probably attributable, at least in part, to
certain constitutional constraints such as speedy trial. In the family division (which
includes dependency, termination of parental rights, and juvenile delinquency cases),
similar factors may also keep clearance rates steady, with delinquency cases moving
quickly and dependency/termination cases having statutory time limits. Nevertheless, to
the extent that other categories of domestic relations cases (dissolution, child support,
domestic violence, paternity, etc.), which work under the Family Law Rules of
Procedure similar to the civil rules, make up the vast majority of the family category
(about 84% of "family" cases filed in FY2018-19), it would appear that litigants,
attorneys, and courts have worked out on their own how to keep cases moving.

Taken together, one interpretation of the trends just noted is as follows. In the circuit
civil category, absent emergent circumstances such as the foreclosure crisis, during
which additional nonrecurring appropriations afforded greater resources, the courts on
average statewide ended the period under examination with a less-than-optimal
clearance rate of about 90%, or 85% if foreclosure cases are omitted from
consideration. This implies a need for action—the subject of the present report. Of
course, the statistics presented here do not, alone, imply that a certain program or

Workgroup on Improved Resolution of Civil Cases — Final Report 22



protocol is called for, just that something needs to be done to raise clearance rates.
Although it may be tempting to suggest that the answer is simply one of needing more
money, given that clearance rates in the circuit civil division improved so markedly once
financial infusions were made after the foreclosure crisis hit, that explanation, at least as
the sole explanation, is contradicted by the relatively good performance of other circuit
divisions during "normal" times, as just noted.

A comparison between trends in circuit civil and county civil does not lend itself to an
obvious interpretation. Clearance rates in circuit civil overall and county civil rose
approximately the same number of percentage points over the period under
examination, ending at 90.2% and 98.4%, respectively. This may reflect parallel
experience gained and lessons learned during the foreclosure crisis,3? although the
circuit civil rate does need improvement. On the other hand, that hypothesis is at least
partially defeated by the fact that the rate for circuit civil except foreclosure cases began
and ended at about 85%. Again, the bottom line would appear to be that, with respect
to circuit civil at least, action in some form is needed to bring up the clearance rate.

ii. Cases going to trial3'

The number of cases going to bench trial in Florida's circuit courts surged by two orders
of magnitude between FY2008-09 and FY2013-14 (from 504 to 49,493) due to the
mortgage foreclosure crisis, and foreclosure bench trials still accounted for an
exceptionally large proportion of all bench trials as late as FY2018-19. Therefore, to
ensure meaningful comparisons, all data presented in this subsection subtracts out the
figures for "real property and mortgage foreclosure" cases.

Circuit civil bench trials have been low as a percentage of total dispositions since at
least FY2006-07, falling from 0.7% of disposed cases that year to 0.3% (423 trials out
of 134,672 cases disposed) in FY2018-19. Jury trials halved in percent terms during
the same period, from 1.0% to 0.5% (1,101 trials out of 134,672 cases disposed). Total
trials approximately halved in percent terms, from 1.7% to 0.8%.

In county civil, the number of bench trials decreased from 0.3% of total cases in
FY2006-07 to 0.1% (2,790 trials out of 2,186,008 cases disposed) in FY2018-19. Jury
trials are virtually nonexistent on the civil side of county court. They fell from 0.008% of
total dispositions in FY2006-07 to 0.002% (41 trials) in FY2018-19. The percent values
for total trials were thus the same as those for bench trials.

30The impact of the foreclosure crisis on county civil divisions was presumably less
direct than on circuit civil divisions given the dollar-amount jurisdictional limit in county
court. See § 34.01(1)(c)1., (4), Fla. Stat. (2021) ("County courts shall have original
jurisdiction . . . [o]f all actions at law, except those within the exclusive jurisdiction of the
circuit courts, in which the matter in controversy does not exceed, exclusive of interest,
costs, and attorney fees . . . [ilf filed on or before December 31, 2019, the sum of
$15,000." . . . "Judges of county courts may hear all matters in equity involved in any
case within the jurisdictional amount of the county court, except as otherwise restricted
by the State Constitution or the laws of Florida." (Emphasis added.))

31See generally https://www.flcourts.org/Publications-Statistics/Statistics/Trial-Court-
Statistical-Reference-Guide (lasted visited Apr. 20, 2021).
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The trend is similar, albeit more pronounced, in the federal system. Cases reaching trial
amounted to 4.1% of total civil cases "terminated" during the fiscal year ending
September 30, 2007, and only 0.7% of cases during the fiscal year ending September
20, 2019. This occurred even as the number of terminated cases rose, from 239,292 to
311,520. The percentage of jury trials dropped more dramatically, from 3.7% to 0.5% of
terminated cases during the same time range.3?

As will be discussed below,3? the implication of the trend away from trials is that judges
must be more active during the pretrial stages in moving cases toward resolution.

2. What is case management?
a. Definition and cateqgories of "case management"

Although "case management" means "different things to different people," the term
means "in essence, . . . trial judges using the tools at their disposal with fairness and
common sense . . . to achieve the goal described"** in Florida Rule of Civil Procedure
1.010, which is to "secure the just, speedy, and inexpensive determination of every
action." Stated conversely, case management is implicit in rule 1.010.3% The
requirement of some form of case management is more explicit in Florida Rule of
General Practice and Judicial Administration 2.545(b): "The trial judge shall take charge
of all cases at an early stage in the litigation and shall control the progress of the case
thereafter until the case is determined."

Case management can be categorized into three styles:

«  Traditional case management, in which case progress is almost entirely the
responsibility of litigants, with judges becoming involved only when a hearing or trial
is requested and case progress in the court is otherwise inactive. "The traditional
deferential approach of judges sitting back and resolving only the matters put to
them by the parties is still the dominant mode of operation in civil courts."36

32U.S. Courts, Caseload Statistics Data Tables, https://www.uscourts.gov/statistics-
reports/caseload-statistics-data-tables (last visited Apr. 20, 2021). Specific pages are
https://www.uscourts.gov/sites/default/files/statistics _import dir/C04Sep07.pdf;
https://www.uscourts.qgov/sites/default/files/data_tables/ib_c4 0930.2019.pdf (last
visited Apr. 20, 2021).

33See infra p. 27.

34William W. Schwarzer & Alan Hirsch, The Elements of Case Management: A
Pocket Guide for Judges (3d ed., Fed. Judicial Ctr. 2017) 1, available at
https://www.fjc.gov/content/323373/elements-case-management-third-edition (last
visited Apr. 20, 2021) (defining "case management" in terms of Federal Rule of Civil
Procedure 1).

35Bailey, supra n. 21, at 1121 (noting the comment to the 1967 amendment to rule
1.010: "[W]hether an action is to be determined in the manner contemplated will
depend, in great measure, upon the attitudes of judges and lawyers in approaching
legal controversies and in employing and applying the rules.").

%/d. at 1095, 1121.
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The drawbacks to this approach are legion. Traditional case management
"requires cases to compete for judicial attention on an on-demand, first-come-first-
served basis depending on the availability of resources, the urgency of the issues
in any given case does not always guarantee access. In other words, access
depends on which cases are earlier in the judge's queue and how much time and
attention those cases require."3” As a result, "crowded dockets and overzealous
litigants compete for the attention of the most expensive resource in the
courthouse: the judge's time. Without case management, there is no organization
or prioritization of those demands."8

* Reactive case management, in which the court becomes "involved upon request for
enforcement or by a party" and "recognizes an obligation to act when there is [a]
period of inactivity . . . or the case is aged beyond the judge's tolerance level."3°

Court involvement under the reactive approach is "ad hoc and irregular, triggered
only by a request of the parties or inactivity in the case," unless a procedural rule
with a deadline applies. "There is no defined overall plan for the case and no end
date in the horizon." Intermediate deadlines are calculated back from the trial date,
which is usually set not at the initial stages of a case but when the parties finally
feel they may be ready for trial. Rule-based and party-set deadlines are often
defeated by lenient continuance policies found in court rules or permitted by many
judges.“0

« Active (or proactive) case management, in which the court system "recognizes an
obligation to provide consistent momentum through a court-supervised case
management plan designed from the outset to ensure effective progress through
case stages, with a defined anticipated resolution deadline, whether by trial or
settlement, without unnecessary delay between events."4!

"Properly done, active judicial case management ensures that the pretrial activities
in each case are appropriate and proportional to the needs of the case. Judges
individually tailor the pretrial process in each case, sometimes by guiding the
parties to make better choices, sometimes by working with the parties to help them
agree on the size and scope of the pretrial activities, and sometimes by resolving
disputes and imposing limits when the parties cannot agree or when the parties
both engage in unreasonable behaviors."42

The Florida Rules of Civil Procedure currently straddle all three forms of case
management. Rule 1.200, governing pretrial procedure, lies somewhere between the

37]d. at 1096.

B/d. at 1138.

3d. at 1095.

40/d. at 1096-97.

411d. at 1095 (emphasis added).

42Gteven S. Gensler, Judicial Case Management: Caught in the Crossfire, 60 Duke
L.J. 669, 697 (2010).
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traditional and reactive approaches.*® However, if a case is designated "complex," the
court is required to be more proactive under rule 1.201.44

b. Differentiated case management

This report by the Workgroup includes recommendations for amendments to Florida's
rules of court to establish protocols for active case management in the circuit and
county civil divisions. More specifically, the Workgroup recommends a modality known
as "differentiated case management" (DCM), which may be defined as "a system for
managing cases based on the complexity of each case and the requirement for judicial
involvement. Civil cases having similar characteristics are identified, grouped, and
assigned to designated tracks. Each track employs a case management plan tailored to
the general requirements of similarly situated cases."4> DCM thus has two basic
components: (1) the assignment of each case to an appropriate track based on the
case's complexity and anticipated level of judicial involvement and (2) case
management plans, or templates, appropriate to each track.

DCM has been endorsed by the Conference of Chief Judges and Conference of State
Court Administrators, as reflected in the Call to Action report.*® The amendments to
Florida Rule of Civil Procedure 1.200 recommended in the present report*’ incorporate
the three-track approach called for by Call to Action:

+ streamlined track—cases that present uncomplicated facts and legal issues that
require minimal judicial intervention but close court supervision;

« complex track—cases that present multiple legal and factual issues, involve many
parties, or otherwise are likely to require close court supervision; and

* general track—cases whose characteristics do not justify assignment to either the
streamlined or complex tracks.*®

Florida's statutes and civil rules currently reflect a partial, albeit less-than-robust, system
of DCM. Section 51.011, Florida Statutes (2021), delineates a "summary procedure" for
certain categories of cases; this is essentially a streamlined track. Additionally, Florida
Rule of Civil Procedure 1.201 details procedures for complex cases. However, the
majority of civil cases, which are not designated as complex and are not subject to
section 51.011, do not come under any DCM protocol. Finally, small claims heard in

43E.g., Fla. R. Civ. P. 1.200(b) ("Pretrial Conference. After the action is at issue the
court itself may or shall on the timely motion of any party require the parties to appear
for a conference . . . .").

4E.g., Fla. R. Civ. P. 1.201(b) ("The court shall hold an initial case management
conference within 60 days from the date of the order declaring the action complex.").

453.D. Fla. Gen. R. 16.1(a)(1).

48NCSC, Call to Action, supra n. 4, at 19-27.
47See infra p. 65.

48NCSC, Call to Action, supra n. 4, at 21, 23, 26.
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Florida's county courts have their own rules of procedure,*® representing a well-
established form of differentiation.

Taking the lead, several local trial courts in Florida have instituted one form or another
of DCM. For example, as early as 2012 the 20th Circuit implemented a "Civil
Differentiated Case Management (DCM) Procedures and Backlog Reduction Plan."%
Several circuits, including the Ninth, have taken a different approach, by establishing
separate business/complex litigation divisions, some with their own rules of procedure.5'
Some of these initiatives, as well as rules changes and programs instituted in the
federal system and other states over the past several decades, will be described below.

It may be noted that, contrary to what is perhaps a popular perception, the federal civil
rules do not mandate DCM in the sense of establishing multiple tracks. However, some
individual district courts have created such a system in their local rules.5?

3. Is active case management the solution?
a. Supporting arguments

There are several reasons why active case management should become the norm.
One is simply the reality of the modern litigation environment, as exemplified by the fact
that as of FY2018-19, only 0.8% of general civil cases in the Florida circuit courts
proceeded to trial.>3 Essentially, more than 99% of cases were resolved in some form
pretrial.

Regardless of the cause of the decline in trials, . . . the consequence is the same: if
judges are to have a meaningful role in advancing the "just, speedy, and
inexpensive" determination of matters before them, they cannot primarily play their
part in a black robe ruling on evidentiary objections at trial. Rather, the role of
judges must adapt to the new litigation climate and must focus on the pretrial
process.%*

49See generally Fla. Sm. Cl. R.

S0Admin. Order 1.13, 20th Jud. Cir. (May 11, 2012), available at
https://www.ca.cjis20.org/pdf/ao/ao_1_13.pdf (last visited Apr. 20, 2021).

51See Admin. Order 2019-08-02, 9th Jud. Cir. (Nov. 20, 2019), available at
https://www.ninthcircuit.org/sites/default/files/2019-08-02%20-
%20Amended%200rder%20Regarding%20Business%20Court.pdf (last visited Apr. 20,
2021) (current version of administrative order establishing the division); Admin. Order
2004-03-04, 9th Jud. Cir. (Oct. 24, 2019), available at
https://www.ninthcircuit.org/sites/default/files/2004-03-04%20-
%20Amended%200rder%20Implementing%20Business%20Court%20Procedures.pdf
(last visited Apr. 20, 2021) (promulgating current version of rules of business court
procedure).

52E.g., S.D. Fla. Gen. R. 16.1(a)(2).
53See supra p. 23.
S4Baicker-McKee, supra n. 22, at 355.
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An important reason for encouraging active case management is that the practice
should translate into enhanced access to the courts. To the extent that cases are more
actively managed at the early stages, with common litigation-over-litigation triggers such
as discovery addressed up front by both rule and judicial oversight, efficiency toward
resolution will be enhanced and litigation costs reduced. Reduced costs should in turn
make the courts a more attractive option for dispute resolution for litigants who might
otherwise turn to alternative modalities or not bother to seek any resolution.>® In
contrast, as already noted, in the traditional approach to case management, access to
the court depends on which cases happen to be earlier in the judge's queue.%®

It may be noted that case management has strong (albeit not universal) support among
members of the bench and bar:

Four nationwide surveys show that solid majorities of attorneys and judges believe
early judicial intervention . . . helps to focus the litigation, by narrowing the issues
and limiting discovery. These and other surveys also show general agreement that
early and active judicial involvement for the duration of a case is a positive
development for the pretrial process and leads to more satisfactory results for
clients."’

Summarizing another survey, by the American College of Trial Lawyers, one
commentator notes that the survey authors

recommended that judges have a more active role at the beginning of a case in
designing the scope of discovery and the direction and timing of the case all the
way to trial. The authors also noted that according to one Fellow, judges need to

5Corina Gerety, Excess & Access: Consensus on the American Civil Justice
Landscape 2, 9, 17 (IAALS, 2011), available at https://iaals.du.edu/sites/default/files/
documents/publications/excess _access2011-2.pdf (last accessed August 2, 2021)
("While fairness cannot be sacrificed for efficiency, inertia can certainly be traded for
increased efficiency and expanded access. The goal should be to reduce the number
left behind and increase the number for whom this public forum is realistically
available."); see also John H. Langbein, The Disappearance of Civil Trial in the United
States, 122 Yale L.J. 522, 551 (2012) ("Discovery is costly, so costly that the prospect
of having to bear those costs can dissuade a potential litigant from advancing a
meritorious claim or defense."); Richard D. Freer, Exodus from and Transformation of
American Civil Litigation, 65 Emory L.J. 1491, 1501 (2016) ("[D]issatisfaction with the
delay and expense of litigation led many to extoll the virtue of less formalized process.").

56See supran. 37.

5Corina D. Gerety & Brittany K.T. Kauffman, Summary of Empirical Research on the
Civil Justice Process, 2008—2013 45 (IAALS 2014), available at https://iaals.du.edu/
sites/default/files/documents/publications/summary_of empirical_research_on_the_civil

justice_process 2008-2013.pdf (last visited Apr. 20, 2021); but see Gensler, supra n.

42, at 734 (noting the observation by an academic involved in the amendment of the
federal civil rules that "the case-management model will inevitably struggle to control
costs if lawyers continue to act like spoiled children, requiring judges to provide the
equivalent of constant adult supervision.").
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actively manage each case from the outset to contain costs; nothing else will work.

The [survey] recommends that this increased judicial involvement occur early and
often: Early judicial involvement is important because not all cases are the same
and because different types of cases require different case management. The
survey also stresses the necessity of initial pretrial conferences to discuss
discovery at an early stage. Further, the survey emphasizes the importance of
frequent status conferences and the need for the parties to make periodic reports of
these conferences to the court.

These surveys suggest that the primary consumers of judicial services—practicing
trial lawyers and clients—believe that the system works better with active judges.
Surely their opinions carry significant weight in evaluating the proper role of
judges.>8

b. Philosophical and practical objections to active case management; responses

On the other hand, numerous objections to active case management have been raised
in the legal literature, noting the lack of empirical research® to support the proposition
that active case management serves to resolve the problems identified previously,® as
well as objections ranging from the philosophical to the procedural. The following
summarizes these objections, along with responses, based primarily on a law review
article published in 2015 (presented without further pinpoint citations except where
needed for clarity):5’

« Lack of transparency/case management is off the record. Response: Rules can be
drafted to require that case management conferences be on the record.?

%8Baicker-McKee, supra n. 22, at 367-68 (citations, internal quotation marks, and
emendations omitted).

See infra p. 34.
60Supra p. 18.

6'Baicker-McKee, supra n. 22, at 360—65 (summarizing the historical arguments pro
and con on judicial case management) and 384 et seq. (summarizing the objections to
judicial case management and responses thereto); see also generally Jessica Schuh,
Curbing Judicial Discretion in Pretrial Conferences, 20 Lewis & Clark L. Rev. 647, 648—
49 & passim (2016) (critical of what the author considers "almost unfettered [judicial]
discretion in managing pretrial litigation" under the federal rules). For the landmark
criticism of judicial case management from a legal-philosophical standpoint, see Judith
Resnik, Managerial Judges, 96 Harv. L. Rev. 374, 380 (1982) (opining that "managerial
judging may be redefining sub silentio our standards of what constitutes rational, fair,
and impartial adjudication").

62The Workgroup has not drafted its proposed case management rule to require
court reporting at case management conferences. As attorneys become accustomed to
the new procedures, they will learn to gauge when a court reporter should be retained
for case management conferences.
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« Improper settlement pressure by the judge.®® Response: Survey data suggests
that such pressure does not exist in the majority of cases. Any such pressure
should be policed; it should not serve as an excuse for not engaging in judicial
management. Any requirement of metrics reflecting case turnover should be
crafted to avoid incentivizing coercive settlement tactics. All case management
conferences should be of record. Rules can be drafted to address judicial
involvement in settlement.®4

» Lack of impartiality—i.e., judges hear a great deal of "evidence" at pretrial
conferences that would be inadmissible at trial. Response: This should not be an
issue. Judges are accustomed to hearing inadmissible evidence at hearings and
trials (such as when the court rejects proffered evidence) but have to disregard it
when making their decisions.

« Judges are not trained as managers. Response: Judges will have to learn a
different skill set or be required to train accordingly.

« Judges lack the necessary information at the early stages to make decisions on, for
example, the scope of discovery. Response: This is actually an argument for
ongoing case management. A judge could make an initial ruling on, e.g., scope of
discovery, and adjust it as discovery progresses.

+ Case management gives judges too much discretion. Response: That this
objection is even voiced implies "issues much more profound than how active or
managerial our judges are—it signals a lack of faith in the entire judicial system."6°
Judges must exercise discretion throughout a case in any event.

The preceding is not intended as an exhaustive compendium of objections to active
case management and responses to the objections. Nevertheless, it demonstrates that
objections to case management are not insurmountable.

83A broader version of this critique is that judges are too actively involved too early in
cases, leading to a greater number of summary judgment and compelled ADR referrals
as well as alleged excessive judicial involvement in settlements. But case management
entails more than these "gateway" processes, involving such "pathway" processes that
"move a case from event to event to consistently progress to the resolution of the
parties' choice . . .." Bailey, supra n. 21, at 1134 (citing Joanna C. Schwartz, Gateways
and Pathways in Civil Procedure, 60 UCLA L. Rev. 1652 (2013) (making the distinction
between "gateway" and "pathway" processes in case management)). Judge Bailey
observes that critics "express much more alarm over judicial activism in gateway case
management and pay less attention to pathway management, but they blur the
distinction by referring to all actions as 'case management' " and that problems arising
out of gateway processes arise primarily from the federal rules and federal substantive
law, with little parallel in state systems. /d. at 1134-35.

64The Workgroup's proposed case management rule does not mention settlement or
improper settlement pressure. The Workgroup suggests that this issue be addressed in
continuing judicial education courses.

65Baicker-McKee, supra n. 22, at 392.
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4. Why are judges not engaging in case management?
a. Because appropriate rules are not in place

The Florida Rules of Civil Procedure are to be "construed to secure the just, speedy,
and inexpensive determination of every action."®® A basic premise of this report is that
the civil rules, along with the relevant provisions of the Rules of General Practice and
Judicial Administration, do not currently provide trial judges with the specific tools they
need to effect the goals of the Workgroup. Although the legal authority relevant to case
management is addressed in more detail below,®” we note here that some rules of court
may be merely hortatory, or an unhelpful mix of mandatory and aspirational
provisions,® when firmness would seem to be required; are sometimes mostly
optional;%° may not require early invocation even though the rule is otherwise a useful
case management tool;’® may be virtually devoid of substance, not to mention teeth;”’
may be partially self-neutralizing;’? may provide an all-too-easy-to-use escape hatch;"3
and may inconsistently avoid targeting for sanction those persons who are responsible
for delay or other problems.” Rule 2.545(b), in contrast, is mandatory and sets forth

66Fla. R. Civ. P. 1.010.
67See infra p. 59.

88F.g., Fla. R. Gen. Prac. Jud. Admin. 2.545(e) ("All judges shall apply a firm
continuance policy. Continuances should be few, good cause should be required . . . ."
(emphasis added)).

8E.g., Fla. R. Civ. P. 1.200(a) (providing that a court may order or a party may
convene a case management conference). Though couched in terms of "may," this rule
does appear to be used extensively, albeit usually when a case approaches the trial
stage. More than being optional, then, the major shortcoming of the rule in terms of
case management is that it does not require early establishment of timing control by the
court.

OF.g., Fla. R. Civ. P. 1.201(a) (allowing any party or the court to move to have a
case designated as complex "[a]t any time after all defendants have been served"
(emphasis added)).

"E.g., Fla. R. Civ. P. 1.160 (titled "Motions" but addresses only one narrow
component of motion practice), 1.460 (titled "Continuances" but addresses the issue in
only a cursory manner).

2E.g., Fla. R. Civ. P. 1.380(b)(2) (providing that "the court shall require the party
failing to obey the [discovery] order to pay the reasonable expenses caused by the
failure, which may include attorneys' fees . . . ." (emphasis added)).

BE.g., Fla. R. Civ. P. 1.420(e) (concerning dismissals for failure to prosecute);
Chemrock Corp. v. Tampa Elec. Co., 71 So. 3d 786, 792 (Fla. 2011) (construing the
rule's safe-harbor provision very broadly).

"4Compare, e.g., Fla. R. Civ. P. 1.380(a)(4) (providing that when a motion to compel
discovery is granted, "the court shall require the party or deponent whose conduct
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"specific steps" that a trial judge must follow:

Case Control. The trial judge shall take charge of all cases at an early stage in the
litigation and shall control the progress of the case thereafter until the case is
determined. The trial judge shall take specific steps to monitor and control the pace
of litigation, including the following:

(1) assuming early and continuous control of the court calendar . . . .

Nevertheless, the remainder of the language in the rule is general and essentially
requires individual judges, or at least individual circuits, to create their own case
management protocols. Relatively few circuits have done so. The Workgroup aims to
address these and other shortcomings in the rules.

b. Other factors

Survey data from Florida circuit judges reported in Judge Bailey's study reflect
additional factors, some related to the rules or lack thereof, behind the lack of judicial
engagement in case management:

* Lack of awareness? Awareness is not the problem. Judges are generally aware of
the concept of active case management, as it is mandated in a general sense in
rule 2.545(b) and taught at judicial conferences.” Over 90% of respondents
agreed that case management was part of a judge's duties.”®

*  Misunderstanding of what case management should entail? Responding judges
had various ideas of what form case management should take, with some judges
taking a reactive approach and others engaging in a more active style.”” Perhaps
the key underlying problem is that the "current Civil Rules are built upon the
expectations that judges will manage their cases. But the rules themselves provide
little guidance on the critical questions of calibration and scale necessary to guide
judges on how to manage."”® The survey also brought out a "continuing obsession"
with the trial date as the "driver of case progress," a virtually meaningless polestar
given that extremely few cases go to trial.”® All this implies the need for a deadline

necessitated the motion or the party or counsel advising the conduct to pay to the
moving party['s] reasonable expenses" (emphasis added)) with Fla. R. Civ. P.
1.380(b)(2) (providing that "the court shall require the party failing to obey the
[discovery] order to pay the reasonable expenses caused by the failure [to comply with
a discovery order]," with no mention of counsel).

"SBailey, supran. 21, at 1121-23.
®ld. at 1124, 1129.
7Id. at 1139-40.

8/d. at 1141 (quoting Steven S. Gensler & Lee H. Rosenthal, Four Years After Duke:
Where Do We Stand on Calibrating the Pretrial Process?, 18 Lewis & Clark L. Rev. 643,
643 (2014)).

ld. at 1153; see also supra p. 23.
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structure set early and based on something other than working back from the trial
date.

*  Philosophical opposition? Though a minority, a full one-third of survey respondents
believed that whether a judge chooses to engage in case management is based on
notions of "judicial independence." It is not clear why this should have been the
breakdown of responses when, as noted previously, over 90% of respondents
believed case management to be part of a judge's duties. This ambivalence can be
taken as further support for the need for rule-based case management standards
and procedures, with a mandate for compliance.

«  Competing incentives?8' Competing incentives include elections, bar polls, and
other concerns about attorney attitudes. Judges tended to acknowledge that none
of these matters should be a consideration when making judicial decisions. Clearly
defined rule-based case management procedures, while not eliminating such
concerns, will provide clear justification for their use, thus at least theoretically
reducing any basis for attorney ill-will toward case-managing judges.

* Institutional inertia and local court culture? About 60% of respondents agreed with
the assertion that their local legal culture includes active case management,
notwithstanding that no empirical evidence exists for the assertion. Indeed, other
responses reflected strong institutional inertia, making it difficult, for example, to
advocate for changes in case management practices. Judges who wanted to
actively engage in case management had to do so on their own, by putting in "extra
effort . . . to design their own processes and systems with their staff, without
systemic support."®?

» Lack of time, staff, and technology support? Majorities of responding judges
agreed that they and their staff need better training in case management; that
judges would be more likely to engage in active case management if provided with
trained staff support, judicial training, and time to engage in case management; and
that judges would be more likely to embrace case management if it were a
mandatory system component of the circuit's operation, including technology and
staff, across the civil docket instead of depending on individual judges to elect to
case manage.®

The common themes that emerged from the survey of Florida's circuit judges were that
case management is a valuable means of ensuring timely and just resolution of cases,
that it should be used to a greater extent, and that judges need to be provided with the
structure (clear rules, training for themselves and court staff, and technology) to
implement case management.

80/d. at 1155-57.

81See generally id. at 1160-73.
82|d. at 1175, 1177-78.

831d. at 1196-1207.
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B. Research on court case management

1. The state of the research

Although there is available a wealth of descriptive material on case management
initiatives in court systems and individual courts around the country,®* there are
relatively few reports on empirical research that sort out which new procedures and
practices do or do not work to move cases through the courts more efficiently while
ensuring just resolutions. Indeed, one commentator has written:

The [federal and state] efforts [at civil litigation reform] share common elements as
well as common flaw [sic]. The proposed reforms are based more on anecdote
than research and evaluation. They have often been enacted in states without first
determining whether a problem exists and, more importantly, without being
evaluated to determine if they are working.8®

And:

Most of the reforms . . . have been formulated and implemented without critical
insight. While some of the reforms are based on empirical evidence, most are
based on anecdotes and conventional wisdom rather than hard data that a problem
even exists—Ilet alone that the particular reform will solve the perceived problem.
Moreover, few reforms have been subjected to the kind of rigorous analytical
scrutiny that most agree is necessary to determine whether a program is actually
achieving its goals, and to demonstrate to legislatures and the public that a specific
program and the courts in general are worthy of increased financial support.8®

Additionally, designing good experiments in the scientific sense may sometimes be
virtually impossible in the civil litigation context,8” making the default practice of

84E.g., NCSC, Pilot Projects, Rule Changes, and Other Innovations in State Courts
Around the Country (App. D to NCSC, Call to Action, supra n. 4), available at
https://www.ncsc.org/ __data/assets/pdf file/0022/25681/ncsc-cji-appendices-d.pdf (last
visited Apr. 21, 2021).

8| isa Foster, Bucking the Trend: Why California Should Reject the Conventional
Wisdom on Civil Litigation Reform, 36 T. Jefferson L. Rev. 105, 120 (2013); see also
Bailey, supra n. 21, at 1087 (noting that "notwithstanding the broad enthusiasm for
judicial case management and the resulting rule changes to encourage it, there remains
a dearth of data on case management's effectiveness.").

86Foster, supra n. 85, at 109; cf. also Thomas E. Willging, Past and Potential Uses of
Empirical Research in Civil Rulemaking 77 Notre Dame L. Rev. 1121, 1131 (2002)
("Since 1988, the frequency of experimental field research appears to have increased
somewhat but remains relatively infrequent in comparison with . . . nonexperimental
research approaches.").

87See Willging, supra n. 86, at 1131-32 ("Creating experiments to test rules that are
an integral part of the litigation process may raise issues that do not occur when an
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instituting new measures based on trial and error, and experience, inevitable.8

To be realistic, then, one has to start somewhere. With clearance rates in the Florida's
circuit civil courts stagnating and with existing court rules on case management ranging
from the aspirational to the mostly optional,® the Workgroup has reached a consensus
on recommendations for amendments to relevant court rules based on the existing
empirical evidence, recommendations made by experts around the country,®® and the
members' collective decades of experience as litigators and judges in Florida's trial
courts.

2. Research in the federal judiciary
a. The RAND study

Three decades ago, Congress enacted the Civil Justice Reform Act of 1990 (CJRA).®"
The CJRA directed each federal district court to implement a "civil justice expense and
delay reduction plan" to effect several purposes: "facilitate deliberate adjudication of civil
cases on the merits, monitor discovery, improve litigation management, and ensure just,
speedy, and inexpensive resolutions of civil disputes."®?> Though leaving specific
planning to the courts, Congress did mandate that the courts at least consider certain
protocols and procedures, including DCM, early judicial management, and a joint case

entire program is applied to or withheld from experimental and control groups. For
example, to apply or not apply . . . a disclosure rule to every other case seems to
require intruding into the litigation process in an extraordinary manner and imposing
novel demands on judges and litigators. In addition, concerns about ethical and legal
fairness may inhibit experimental research."); Richard L. Marcus, Of Babies and
Bathwater: The Prospects for Procedural Progress, 59 Brook. L. Rev. 761, 770 (1993)
("[1]f procedural reform could only be adopted after being proved effective and safe in a
manner similar to the way that the FDA determines whether a new drug can be sold, it
seems unlikely that there would be any formal procedural reform. The challenge, then,
is to appreciate and evaluate the pertinent policy concerns and make reasonable use of
empirical information. This can prove surprisingly difficult, but also yield answers."); cf.
A. Leo Levin, Local Rules As Experiments: A Study in the Division of Power, 139 U. Pa.
L. Rev. 1567, 1581-82 (1991) ("[W]e have very busy laboratories, some ninety-four of
them [i.e., the federal district courts], but virtually no one is collecting data. With a few
notable exceptions, results are reported on the basis of impressions: 'We think this is
working . . . the bar seems satisfied, or at least the bar can live with it." ").

88Cf. NCSC, Call to Action, supra n. 4, at 7 ("Recommendations [for changes in civil
court procedures] should be supported by data, experience]] . . ., and/or 'extreme
common sense."").

89See supra p. 31.
90See generally, e.g., NCSC, Call to Action, supra n. 4.

91Pub. L. No. 101-650, §§ 101-06, 104 Stat. 5089, 5089—98 (1990) (codified as
amended at 28 U.S.C. §§ 471-82 (2018)).

9228 U.S.C. § 471.
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management plan to include discovery.®® The CJRA required the federal Judicial
Conference to designate 10 district courts as "pilot programs," with case management
programs to be affirmatively implemented, and 10 courts as controls with mere
discretion to implement programs.®* The Conference hired the RAND Corporation to
conduct the research.

Although the RAND study was wide-ranging, the results of the research most relevant to
the Workgroup's goals are that the following procedures are effective in moving cases
when used in combination:

(1) early judicial case management;

(2) early setting of the trial schedule;

(3) shortening discovery cutoff;

(4) periodic public reporting of the status of each judge's docket; [and]

(5) conducting scheduling and discovery conferences by telephone . . . .%

The RAND evaluation found that early case management on its own "significantly
reduced time to disposition" but also "significantly increased lawyer work hours"—thus
increasing costs to clients.%® However, "when early judicial intervention is combined
with shortened discovery, the increase in lawyer work hours is mitigated."®”

b. IAALS study

Nothing as extensive as the RAND study appears to have been undertaken in the
federal system since that landmark research. We summarize one further project here,
conducted by the Institute for the Advancement of the American Legal System
(IAALS).%® That study entailed a docket analysis of 7700 federal civil cases terminated
between October 2005 and September 2006 in eight federal district courts, interviews

3/d. at § 473(a), (b).
%pyb. L. No. 101-650, § 105(a), (b), 104 Stat. 5097 (1990) (not codified).

95Judicial Conference of the U.S., The Civil Justice Reform Act of 1990 Final Report,
175 F.R.D. 62, 67 (1997).

%]d. at 94 (internal quotation marks omitted).

9Id. See also James S. Kakalik et al., Inst. for Civil Justice, Discovery Management:
Further Analysis of the Civil Justice Reform Act Evaluation Data 42 (RAND 1998),
available at https://www.rand.org/pubs/monograph_reports/MR941.html (last visited
Apr. 26, 2021) (discussing in detail the likely reasons behind these trends, including the
likelihood that early case management itself triggers attorney labor and sometimes
discovery). But see Maximo Langer & Joseph W. Doherty, Managerial Judging Goes
International, but Its Promise Remains Unfulfilled: An Empirical Assessment of the ICTY
Reforms, 36 Yale J. Int'l L. 241, 293 n. 167 (2011) (noting the possibility of selection
bias in the RAND study).

%8Supran. 11.
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with judges and the courts' clerical staff, and attorney surveys.®® The study sought to
determine which factors contribute most strongly to delay in case resolution. %
Findings relevant to the Workgroup's project may be summarized as follows:

» Cases in which a trial date is set early, discovery issues are raised and resolved
within a set discovery period, and dispositive motions are filed as early as possible
tend to be resolved more quickly than other cases.

* Holding a hearing on a discovery motion tends to result in an earlier ruling on the
motion. However, the trend is less clear for dispositive motions.

* In each of the courts studied, about 90% of motions to extend time (for any stage,
from responding to a discovery request to trial date) were granted. But in those
courts with faster average time to disposition, many fewer motions to extend time
were filed in the first place.

« External reporting of data, as required by federal law, appears to encourage courts
to rule on certain motions, as evidenced by a greater proportion of rulings during
the weeks before the reporting deadlines.

+ Based on interviews with judges and existing legal literature, the researchers
concluded that "efficient case processing is most likely to occur where the local
legal community, steered by the expectations of the judiciary, embraces (or at least
accepts) strong case management.""%!

The researchers made the following recommendations, while acknowledging that pilot
studies should be conducted to test them:

« Early in the pretrial process, dates for close of discovery, the filing of dispositive
motions, and trial should be set, and the deadlines kept except in truly unusual
circumstances.

*  Motions should be ruled on expeditiously. Attorneys should file dispositive motions
as early as possible in a case.

+ Attorneys should effect discovery early in the discovery period so disputes can be
resolved well before discovery cutoff.

+  Extensions of time at all stages of the case should be limited.
- Statistics should be tracked internally and reported externally.9?

3. Research in the states

The following subsections constitute a summary of initiatives in state courts around the
country, presented in approximate chronological order of reporting. As a general note, it
is often difficult to tease out specific causal relationships, such as which factor or factors

9ld. at 2, 23-27.
100/d. at 1-2.
101d. at 3, 6-10.
192/d. at 9-10.
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caused time to resolution to be shorter in cases brought under a given initiative. In

other words, positive trends generally have to be taken as the result of the initiative as a
"package," which may encompass such multiple variables as active case management,
stricter discovery procedures, stronger prohibitions against continuances, and so on.'%3

a. Two early experiments

Although the discussion of case management tends to focus on the federal system, the
earliest reported initiative was undertaken by the Circuit Court of Wayne County,
Michigan, in 1929. Having noticed that about half of cases settled before trial, the court
began requiring informal pretrial conferences to clear its backlog of other pending
cases, with a view toward encouraging settlement. Many cases settled as a result, and
those that went to trial did so within 12 months rather than 45 months, as had been the
experience before implementation of the new procedure. The Superior Court of Suffolk
County, Massachusetts, witnessed similar results after adopting a similar system in
1935.104

b. Economic Litigation Pilot Program in California

In the early 1980s an Economic Litigation Pilot Program was implemented in two high-
volume California courts aimed at reducing the cost of litigation in relatively small-dollar
cases.'® The program, however, focused on reducing discovery with little attention to

193Two additional small-scale research projects are not discussed in detail here. In
one, undertaken beginning in 2017 in the circuit court in McHenry County, lllinois, the
initiative sought to implement case management in a circuit with an already-strong
107% clearance rate. Although the research report presents the project in a positive
light, "buy-in" was apparently difficult, with judges and attorneys wondering what the
point was when the court was already demonstrating favorable quantitative results.
Courtney Broscious & Shelly Spacek Miller, Civil Justice Initiative: Evaluation of the Civil
Justice Initiative Project Implemented by the 22nd Judicial Circuit Court, McHenry
County, lllinois (NCSC 2019), available at https://www.ncsc.org/ _data/assets/pdf file/
0018/26604/civil-justice-initiative-evaluation-book-2.pdf (last visited Apr. 21, 2021). In
the second project, undertaken in a magistrate court in Georgia (similar to a Florida
county court) in 2017-18, the court focused on customer service for its heavily pro se
clientele. By the end of the project period, average days to disposition had fallen in the
small claims and garnishment categories. Courtney Broscious et al., Civil Justice
Initiative: Evaluation of a Demonstration Pilot Project of the Civil Justice Initiative
Implemented by the Fulton County Magistrate Court (NCSC 2019), available at
https://www.ncsc.org/ __data/assets/pdf file/0020/25481/fcmc-cji-report.pdf (last visited
Apr. 21, 2021).

104Schuh, supra n. 61, at 653-54 (footnotes and citations omitted).

105Steven Weller et al., ELP Revisited: What Happened When Interrogatories Were
Eliminated, 21 Judges J. 8, 10 (Summer 1982), available at
https://heinonline.org/HOL/PrintRequest?collection=journals&nocover=&handle=hein.jo
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case management. Interrogatories were completely eliminated, and depositions of
nonparties severely restricted; this was designed to force the parties to put all their
cards on the table up front.'%® Results relevant to the Workgroup's goals may be
summarized as follows:

« There was no clear trend in case-processing times; one court showed a significant
reduction and the other, no change.

* Any reduction in time to disposition occurred only in the post-discovery phase, even
though reducing discovery was a key aim of the program.

* In general, attorneys found the discovery restrictions counterproductive; the
restrictions stymied their efforts and made it more difficult to analyze the merits of a
case with a view toward settlement.'%”

Additional comments on this study are presented under the Kentucky study, next.

c. Caseflow management study in Campbell County Circuit Court, Kentucky

A controlled experiment in case management was conducted in a two-judge trial court in
Kentucky in the early 1980s, modeled in part on the California program just described
but tweaking that program to include active case management governed by special
rules, with half of the civil caseload randomly assigned for case management and half
assigned to proceed as usual.'’®® Results relevant to the Workgroup's goals may be
summarized as follows:

urnals%2Fjudgej21&id=184&section=&skipstep=1&fromid=121&toid=176&format=PDFs
earchable&submitx=Print%2FDownload&submit1=Print%2FDownload+Custom+Range
(last visited Apr. 21, 2021).

106/,
197/d. at 11-15.

198Paul R.J. Connolly & Michael D. Planet, Controlling the Caseflow—Kentucky
Style: How to Speed up Litigation without Slowing Down Justice, 21 Judges J. 8 (Fall
1982), available at
https://heinonline.org/HOL/Print?public=true&handle=hein.journals/judgej21&div=76&st
art_page=8&collection=journals&set_as cursor=6&men_tab=srchresults&print=section
&format=PDFsearchable&submit=Print%2FDownload (last visited Apr. 21, 2021). See
also C. Lynn Oliver, Economical Litigation: Kentucky's Answer to High Costs and Delay
in Civil Litigation, 71 Ky. Law L.J. 647 (1982), available at
https://heinonline.org/HOL/Print?public=true&handle=hein.journals/kentlj71&div=34&sta
rt_page=647&collection=journals&set as cursor=3&men_tab=srchresults&print=section
&format=PDFsearchable&submit=Print%2FDownload (last visited Apr. 21, 2021)
(summarizing the initiative); Maurice Rosenberg, The Impact of Procedure-Impact
Studies in the Administration of Justice, 51 L. & Contemp. Probs. 13, 22 (Summer 1988)
(summarizing the Kentucky and other initiatives). Although the extent to which the
program described here has been adopted elsewhere in Kentucky cannot easily be
determined from Kentucky judiciary's website, the rules of the program, with some
modification, have been adopted as Special Rules of the Circuit Court for the Economic
Litigation Docket. See Ky. R. Civ. P. 88-98; see also Oliver, at 650-51 & n. 21.
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On average, cases filed under the special rules took five months to resolve, well
reduced from 16 months for cases proceeding under the regular rules; each major
stage of a case was also shortened.

An additional 16% cases closed during discovery in the special-rules group.
However, in both groups, once discovery was completed, there was no difference in
proportions of cases settled, proceeding to summary judgment, and proceeding to
trial.

Special-rules cases required more conferences per case on average but fewer
motions. Overall, judge time amounted to the same between the two groups, and
most attorneys saved time under the special rules, at least according to attorney
surveys. Reduced discovery was apparently the primary time saver. Preliminary
results reflected cost savings to clients in noncontingency cases.%°

The reviewers compared the results of the California ELP program and the Kentucky
program, noting the mere "mixed success" of the former. They attributed the generally
better Kentucky results to several factors:

effecting early and ongoing judicial and administrative case management in
Kentucky, as opposed to judge interaction at a later stage in California and then no
ongoing monitoring;

allowing interrogatories in Kentucky, limited to 20, as opposed to none in California;

using the final pretrial conference in Kentucky as a device to force counsel to
prepare for trial rather than as a mandatory settlement conference as in California;
and

a tighter trial deadline (shorter number of days) in Kentucky. "0

As noted above, the California attorneys participating in the ELP program were
generally dissatisfied with the results; the Kentucky attorneys were largely satisfied.

The reviewers concluded that five principles help ensure effective caseflow
management:

early judicial control,

continuous judicial control,

short scheduling,

reasonable accommodation of attorneys' schedules, and

"calendar integrity," i.e., refraining from overscheduling and honoring the deadlines
set. 112

199Connolly & Planet, supra n. 108, at 54-55.
10/d. at 57-58.

"/d. at 58.

"2/d. at 56-57.
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d. Colorado CAPP initiative

From 2012 to 2015, five district courts''® in Colorado undertook a Civil Access Pilot
Project (CAPP) applicable to business actions, with the IAALS conducting a docket
study of those courts and five nonparticipating comparison courts as well as attorney
and judge surveys.'* CAPP rules supplemented the state's civil rules and mandated,
inter alia, initial disclosure, a joint case management report with proposed deadlines
and levels of discovery, an initial case management conference resulting in a case
management order that established permitted discovery and set deadlines (including
trial), the assignment of a single judge for the life of a case, and continuances and other
extensions only under extraordinary circumstances.''® Results relevant to the
Workgroup's goals may be summarized as follows:

+ CAPRP cases increased the probability of an earlier resolution by 69%, with median
time to resolution 59 days less.

« The initial case management conference was reported by judges to be the most
useful tool "for determining a proportionate pretrial process," while initial disclosure
was reported as the least useful tool.

+  Fewer motions were filed per case under CAPP. A few attorneys suggested that
the rules should also include deadlines for judges to rule on motions; a regime of
strict deadlines should apply to everyone, attorneys thought.

»  CAPP cases did not reflect a lower number of motions to continue filed or granted.
However, there were fewer general requests for extension in CAPP cases, and
fewer such motions were granted.'®

e. Florida's 11th Circuit pilot project

In 2016 Florida's 11th Circuit (Miami-Dade County) established a Civil Case
Management Unit to test Recommendation 7 of the Call to Action report: "Courts should
develop civil case management teams consisting of a responsible judge supported by
appropriately trained staff."'"” Four of the 25 judges of the circuit's civil division, along

"3Roughly equivalent to Florida's circuit courts. See
https://www.courts.state.co.us/Courts/Index.cfm (last visited Apr. 21, 2021).

"4Corina D. Gerety & Logan Cornett, Momentum for Change: The Impact of the
Colorado Civil Access Pilot Project 1, 6 (IAALS 2014), available at
https://iaals.du.edu/sites/default/files/documents/publications/momentum_for_change ¢
app final report.pdf (last visited Apr. 26, 2021).

115/d. at 4-5.
118/d. at 12, 25-28.

M’NCSC, Call to Action, supra n. 4, at 27. The research project took place as a Civil
Justice Initiative (CJI) Pilot Project under the auspices of the NCSC and the IAALS.
See https://www.jud11.flcourts.org/About-the-Court/Court-Divisions/Civil/Civil-Division-
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with a case manager, judicial assistant, and bailiff for each judge, were formed into four
teams. All 25 judges had a judicial assistant and bailiff; only the four project judges had
a case manager. The four project teams were given special training for the project,
while nonproject judges and their staffs continued to operate under standard
administrative practices. 8

Cases were assigned by the clerk's office at random to project judges and the other
judges in the division. Initial pathway assignment (streamlined, standard, or complex),
made by the bailiff and reviewed by the case manager, was based simply on the
substantive category of the case. The parties were then sent a "welcome letter"
informing them of case deadlines corresponding to the assigned pathway, without
mentioning which pathway the case was assigned to, and the rules. Case managers
and JAs kept track of their cases, conferring with the judge as necessary.'"®

To determine the impact of the project, cases newly filed and assigned to project and
nonproject civil judges during a one-year period in 2016—-17 were tracked from the
beginning of that period to the end of the fifth month after the end of that period. For
purposes of the study, cases assigned to nonproject judges were tagged with the
appropriate pathway designation. The proportions of the three pathway designations
were virtually identical between project and nonproject cases, as was the number of
case assignments per judge.'?°

Results relevant to the Workgroup's goals may be summarized as follows:

« At the end of the pilot period (17 months), 56.2% of project cases had closed, in
contrast to 40.7% of nonproject cases, a statistically significant difference.
Significant differentials in closure rates were also seen in major case categories
(tort, foreclosure, etc.).1?!

Case-Management-Unit (last visited Apr. 21, 2021) (informational webpage); 11th Cir.,
Miami Civil Case Management Manual (2018), available at

https://www.ncsc.org/ __data/assets/pdf file/0011/26300/miami-civil-case-management-
manual.pdf (last visited Apr. 21, 2021); 11th Cir., Civil Justice Initiative Pilot Project:
Performance Report (2018), available at

https://www.ncsc.org/ _data/assets/pdf file/0019/25813/performance-report-2018.pdf
(last visited Apr. 21, 2021); Lydia Hamblin & Paula Hannaford-Agor, Civil Justice
Initiative: Evaluation of the Civil Justice Initiative Pilot Project (CJIPP) Implemented by
the Eleventh Judicial Circuit of Florida (NCSC 2019), available at

https://www.ncsc.org/ _data/assets/pdf file/0013/26230/cjipp-final-evaluation-report.pdf
(last visited Apr. 21, 2021).

1"8Hamblin & Hannaford-Agor, supran. 117, at 2.
"9/d. at 3, 28.
120/d. at 6, 8.

121]d. at 9. It may also be noted that mean time to disposition, accounting only for
cases closed during the study period, was higher for the project cases. However, this
statistic is not a "fair" measure, given that cases not closed during the study period (of
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+ At statistically significant levels, there were proportionally more settlements and
fewer dismissals for project cases; there was no significant difference in the
proportion of cases going to judgment.'??

»  Contrary to expectations, which were posited on the existence of active case
management in project cases, there were more scheduled hearings per case in
project cases at a statistically significant level, a factor that would presumably
impact the costs of litigation. 123

» As expected, there were significantly more case conferences per case in the project
cases; such conferences were part of the project.'?*

« Taking into account closed cases only, a statistically significantly greater proportion
of project cases had motions for continuance during the course of the case; the
same was true for general motions for extension of time. When broken down by
quarter (i.e., of the main one-year study period), however, there was no difference
between project and nonproject cases for either motions for continuance or motions
for extension of time during the last three quarters; the difference was in the first
quarter only.?> This likely reflected a learning curve on the part of attorneys
involved in project cases. It can be inferred that, to the extent that a stricter case
management program will generate a greater number of requests for continuance,
a firmer continuance rule than existing civil rule 1.460 is warranted.

* In general, attorneys and judges expressed satisfaction with the case management
project.’26

C. Examples of case management rules

After summarizing common features of case management rules across the country, this
section looks briefly at the case management rules found in the Federal Rules of Civil
Procedure, the rules in those states that have instituted some form of DCM,'?7 and, as
an example of a federal jurisdiction that has adopted DCM, the rules of the Southern

which there were more in the nonproject group) are not included in the calculation. To
adjust for this, a survival analysis reflects that half of project cases would close by 280
days from filing, while half of nonproject cases would take 435 days to close. /d. at 12—
13.

122/d. at 10.

1231d. at 14-15.
1241d. at 15.

125/d. at 19-21.
126]d. at 16 et. seq.

127 Although some states without DCM have case management rules similar to the
federal rules and some have apparently structured their case management rules without
obvious borrowing from the federal rule, see, e.g., N.H. Super. Ct. R. 5, this report limits
its presentation of rules to those states that have instituted some form of differentiated
case management.
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District of Florida.'?® Florida's current case management statutes and rules are
discussed in a later section.'®® As the summaries reflect, different jurisdictions have
taken a variety of approaches to DCM, assigning cases to tracks based on damages
claimed (Arizona), anticipated case complexity (New York, Southern District of Florida),
and substantive case category (Massachusetts, New Jersey).

1. Common features

A feature common to the federal jurisdiction and those states that have some form of
early case management directed in their rules is one or more of three procedures:

« an early meeting among the parties alone, usually focused on discovery and often
with a report to the court for discussion during the next stage;

+ ascheduling conference or initial case management conference with the court at
which the parties' report (if any) and other matters, primarily discovery and
scheduling, are addressed,;

» ascheduling order or case management order, either memorializing the results of
the case management conference (if any) or issued sua sponte by the court.

It would appear that almost every possible combination of the three key stages, with
additional variations, is being implemented in one jurisdiction or another.'3° Several

1283pecialized court divisions addressing, for example, business litigation are not
included in this summary, nor are summaries of rules for expedited/streamlined or
complex programs. E.g., N.J. Ct. R. 4:102-1 et seq. (extensive set of case
management, discovery, and motions rules for a Complex Business Litigation Program);
N.C. Bus. Ct. R. 1 et seq. (similar); Ala. R. Expedited Civ. Actions A et seq.; Ky. R. Civ.
P. 88 et seq. (economical litigation docket); Mont. Unif. Dist. Ct. R. 6 (simplified track);
Nev. Short Tr. R. et seq.; Or. Unif. R. Ct. 5.150 (streamlined actions); Conn. Prac. Book
§ 23-13 et seq. (complex litigation); Minn. Gen. R. Prac. 146.01 et seq (complex
litigation).

129See infra p. 59.

130E.g., Colo. R. Civ. P. 16(b), (d) (requiring all three stages, except that when all
parties are represented by counsel, they may jointly request the court to dispense with a
case management conference); Idaho R. Civ. P. 16(a)(1), (2), 26 (requiring the
issuance of a scheduling order following a scheduling conference or "another method
within the discretion of the presiding judge"; no provision for an early parties-only
meeting). Additionally, some states have different requirements for case management
depending on court level. Compare Wyo. R. Civ. P. Cir. Ct. 6 (for circuit courts (roughly
equivalent to Florida's county courts), providing that the court shall hold an early case
management conference unless the judge determines it unnecessary and shall issue a
case management order; no provision for an early parties-only meeting), with Wyo. R.
Civ. P. 16, 26(f) (for district courts (roughly equivalent to Florida's circuit courts),
providing for an optional discovery conference "[a]t any time after the commencement of
an action" and an optional scheduling order issued after an optional scheduling
conference). Some states' rules appear to include no mention of pretrial case
management at all. See generally, e.g., Ark. R. Civ. P. 16, 26.
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jurisdictions exempt certain types of cases from some or all of the jurisdiction's early
case management requirements.’! The lack of uniformity is consistent with the
observation that few empirical studies have been done on pretrial case management,
such that the states are essentially experimenting with what works best for them.

2. Case management in the Federal Rules of Civil Procedure

The key federal rule on case management is Federal Rule of Civil Procedure 16, which
is coordinated with rule 26(f), part of the general discovery rule.'3? The two rules entail
a somewhat complicated set of interlocking deadlines and alternative procedures. In
brief, in most cases the parties must meet together early in the course of the case and
prepare a written discovery plan for the court to approve.'3® Based on the parties'
discovery plan, the court must issue a scheduling order with certain required items
(deadlines for joining other parties, amending pleadings, completing discovery, and
filing motions); the order may also address various optional matters.'* There is no
requirement that the court meet with the parties before issuing this order, although the
option for the court to hold a scheduling conference before issuing the scheduling order
does exist.’> As previously noted, '3 the Federal Rules of Civil Procedure do not
provide for differentiated case management.

3. Arizona

Under Arizona's civil rules, filed cases are initially placed into one of three tiers based
on damages claimed: '3’

«  Tier 1: "Simple cases" in which damages claimed are $50,000 or less. 38

131Exempt civil categories include actions to enforce out-of-state judgments,
appropriation of property, cases subject to court annexed arbitration, consumer debt
collection, eminent domain, forcible entry and detainer, foreclosures, habeas corpus,
mechanic's and materialman's liens, quiet title, and small claims. See, e.g., Alaska R.
Civ. P. 16(g).

132U.S. Gov't Publ'g Office, Federal Rules of Civil Procedure 25, 37 (2020), available
at
https://www.uscourts.gov/sites/default/files/federal rules of civil procedure dec 1 20
19 _0.pdf (last visited Apr. 22, 2021).

133Fed. R. Civ. P. 26(f)(1)~(3).
134Fed. R. Civ. P. 16(b)(1)(A), (3).
135Fed. R. Civ. P. 16(b)(1)(B).
136See supra n. 52.

137Ariz. R. Civ. P. 26.2(d)(1).

138Ariz. R. Civ. P. 26.2(c)(3)(A). These are cases that can be tried in one or two
days, characterized by "minimal documentary evidence and few witnesses."
Automobile tort, intentional tort, premises liability, and insurance coverage claims
arising from the preceding are usually Tier 1 cases. Ariz. R. Civ. P. 26.2(b)(1).
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« Tier 2: Cases of "intermediate complexity" in which damages claimed are more
than $50,000 but less than $300,000 and cases seeking nonmonetary relief (alone
or in conjunction with damages under $300,000).39

« Tier 3: "Logistically or legally complex" cases in which damages claimed are
$300,000 or more. 40

The court may evaluate a case and reassign it to a different tier within 20 days after the
parties file their joint report following their "early meeting." Additionally, the parties may
stipulate to or move for reassignment "at the earliest practicable time." 4!

Otherwise, Arizona's case management procedures resemble those of the federal rules.
The parties are required to have an "early meeting" within 30 days after a party files an
answer or within 120 days after the action commences, whichever occurs first. The
topics of discussion include the appropriate tier assignment, disclosures, witnesses,
documents, motions, and agreements toward resolution. Within 14 days after the
meeting the parties must file a joint report, to include their positions on each of the
topics discussed; argument against the other side's positions is not permitted. At the
same time, they must file a proposed scheduling order, with proposed deadlines for
each disclosure and discovery stage/category, filing dispositive motions, and trial date
along with the projected number of days for trial. 142

The court must hold a 